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Introducing “Article V 2.0":
The Compact for a Balanced Budget
by Nick Dranias*

Introduction
The U.S. gross federal debt is approaching
$18 trillion.1 That figure is:

What if the states could advance and
ratify a powerful federal balanced
budget amendment in just 12 months?

# more than twice what was owed
($8.6 trillion) in 2006, when the junior
U.S. senator from Illinois, Barack
Hussein Obama, opposed lifting the federal debt limit;2

# nearly as big a percentage of the American economy (107+ percent of Gross Domestic
Product) as during the height of World War II;3 and
# more than $150,000 per taxpayer.4
And that is just the tip of the iceberg, with unfunded federal liabilities estimated at $205 trillion.5
The burden is daunting. But what if states could advance and ratify a powerful federal balanced
budget amendment in only 12 months?
That could happen with a new approach to state-originated amendments under Article V of the
United States Constitution. At the stroke of their pens on April 12 and 22, 2014, respectively,
Govs. Nathan Deal6 and Sean Parnell7 formed the “Compact for a Balanced Budget” between
Georgia and Alaska. It establishes a binding commitment to fix the national debt, spanning the
nation from the Atlantic to the Pacific,8 and that commitment means business.
*
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Unlike every other effort to reform Washington using the states’ Article V amendment power,
the formation of the Compact for a Balanced Budget changes the political game almost
immediately.

A Persistent Platform for Reform

Unlike every other effort to reform
Washington using the states’ Article V
amendment power, the formation of
the Compact for a Balanced Budget
changes the political game almost
immediately.

Georgia and Alaska are expected to establish
the Compact’s Balanced Budget Commission
– an interstate agency dedicated to organizing
a convention for proposing a balanced budget
amendment – before the summer of 2014
ends. Gov. Deal already has appointed state
Rep. Paulette Braddock to the Commission.
Gov. Parnell is expected to make his appointment shortly after July 21, 2014.
Although the Commission begins operating with appointees from just two states, eventually it
will include appointees from three or more states.9 It is designed to unify the states and lead the
charge for fiscal reform shoulder-to-shoulder with allied legislators, citizens, and public interest
groups. It will undoubtedly lend instant credibility to and ignite support for the effort. It also
could start immediate engagement with Congress on fulfilling its role in the amendment process,
furnishing a national platform for the states to address the absurdity of Washington’s
unsustainable fiscal policies.
Think of the Compact’s Balanced Budget Commission as an outside-the-beltway
Erskine-Bowles Commission that can do much more than ponder hypothetical fiscal reforms: It
will marshal a state-based effort to propose and ratify a powerful balanced budget amendment.

The Amendment in a Nutshell
The Compact’s proposed amendment constitutionally codifies a five-point plan for fixing the
national debt.10
First, it would put an initially fixed limit on the amount of federal debt.11 Section 2 of the
proposed amendment states, in relevant part, “Outstanding debt shall not exceed authorized debt,
which initially shall be an amount equal to 105 percent of the outstanding debt on the effective
date of this article.” In other words, if there is $20 trillion of outstanding debt at the time of
ratification, the federal government’s line of credit will be fixed initially at $21 trillion. The
additional $1 trillion borrowing cushion would provide approximately 18 to 24 months of
borrowing capacity based on current annual deficit rates ($500 to $650 billion per year). This
cushion would give Congress a transition period during which to develop a proposal to address
the national debt crisis.12
Second, the amendment would ensure Washington cannot spend more than tax revenue brought
in at any point in time, with the sole exception of borrowing under the fixed debt limit.13
-2-

Section 1 of the proposed amendment states, “Total outlays of the government of the United
States shall not exceed total receipts of the government of the United States at any point in time
unless the excess of outlays over receipts is financed exclusively by debt issued in strict
conformity with this article.” By limiting federal spending to available cash flow from taxes and
authorized borrowing, all known forms of fiscal gaming would be avoided.
For example, this strict cash-flow-based
By limiting federal spending to
spending limit will not be circumvented by
available cash flow from taxes and
inaccurate budget projections or delays in
authorized borrowing, all known forms
payments of amounts due (“rollovers”).
Additionally, borrowing could not supply
of fiscal gaming would be avoided.
additional funds for spending beyond the
constitutional limit because the definition of
“debt” in Section 6 of the proposed amendment limits approved borrowing to proceeds from full
faith and credit obligations.14 Finally, the definition of “total receipts” in Section 6 of the
proposed amendment to which “total expenditures” are limited excludes “proceeds from [the
federal government’s] issuance or incurrence of debt or any type of liability.”15 This ensures
expenditures cannot be increased by raiding trust funds, sale-leaseback schemes, or even direct
deposits into the U.S. Treasury of freshly printed fiat money; these actions would constitute
excluded “proceeds from [the federal government’s] issuance or incurrence of debt or any type
of liability.”16
Third, by compelling spending impoundments when 98 percent of the debt limit is reached, the
proposed amendment would ensure Washington is forced to reduce spending long before
borrowing reaches its debt limit, preventing any default on obligations.17 Section 4 of the
proposed amendment provides, in relevant part, “Whenever the outstanding debt exceeds
98 percent of the debt limit ... the President shall enforce said limit by publicly designating
specific expenditures for impoundment in an amount sufficient to ensure outstanding debt shall
not exceed the authorized debt.”
Here’s how it would work: Assuming the constitutional debt limit were $21 trillion, this
provision would be triggered when borrowing reached $20.58 trillion, with about $420 billion in
available borrowing left under the debt limit. At current yearly deficits ranging between
$500 and $650 billion, the president would be required to start designating spending delays
approximately seven to ten months before reaching the constitutional debt limit. This provision
would start a serious fiscal discussion with plenty of time in which to develop a plan to fix the
national debt.
It is important to underscore that the foregoing provision does not increase presidential power. It
regulates presidential power by requiring the president to use his or her existing impoundment
power, under the threat of impeachment, when borrowing reaches 98 percent of a constitutional
debt limit – as opposed to waiting until the midnight hour. It also checks and balances the
president’s ability to abuse the impoundment power by empowering simple majorities of
Congress to override impoundments within 30 days without having to repeal the underlying
appropriations, which is currently the only way Congress can respond to abusive presidential
impoundments. Specifically, once the president puts proposed impoundments on the table,
Section 4 provides, “Said impoundment shall become effective thirty (30) days thereafter, unless
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Congress first designates an alternate impoundment of the same or greater amount by concurrent
resolution, which shall become immediately effective.”18
With the proposed amendment in place, it would be easy to know who is responsible for any
impoundment that is enforced. It will be either the president’s impoundments or Congress’s
impoundments. And if neither the president nor Congress acts, spending will be limited to tax
receipts as soon as the debt limit is reached, in effect resulting in an across-the-board sequester.
The threat of a massive, automatic sequester resulting from inaction would give the president a
strong incentive to designate and enforce the required impoundments. Congress otherwise would
be all too happy to shift the blame for a disorderly across-the-board sequester to the president by
invoking the provision of Section 4 that provides, “The failure of the President to designate or
enforce the required impoundment is an impeachable misdemeanor.”19
Fourth, if new revenue streams are needed to avoid borrowing beyond the debt limit, the
amendment would ensure all possible spending cuts are considered first. It does this by requiring
abusive tax measures (new or increased sales or income taxes) to secure supermajority approval
from each house of Congress.20 It reserves the current simple majority rule for new or increased
taxes only for completely replacing the income tax with a non-VAT sales tax (“fair tax”
reform),21 repealing existing taxation loopholes (“flat tax” reform), and increasing tariffs or fees
(the Constitution’s original primary source of federal revenues). Any push for new revenue
through these narrow channels would generate special-interest pushback, strongly incentivizing
spending cuts before taxes are raised.
Fifth and finally, if borrowing beyond the
debt limit proved truly necessary, the
proposed amendment would end the absurdity
of allowing a bankrupt debtor (Washington)
to increase its credit unilaterally. Instead, the
amendment would give the states and the
people the power to impose outside oversight
by requiring a majority of state legislatures to
approve any increase in the federal debt limit
within 60 days of a congressional proposal of a single-subject measure to that effect.22

If borrowing beyond the debt limit
proved truly necessary, the proposed
amendment would end the absurdity of
allowing a bankrupt debtor
(Washington) to increase its credit
unilaterally.

Specifically, Section 3 provides, “From time to time, Congress may increase authorized debt to
an amount in excess of its initial amount set by Section 2 only if it first publicly refers to the
legislatures of the several states an unconditional, single subject measure proposing the amount
of such increase, in such form as provided by law, and the measure is thereafter publicly and
unconditionally approved by a simple majority of the legislatures of the several states, in such
form as provided respectively by state law; provided that no inducement requiring an
expenditure or tax levy shall be demanded, offered or accepted as a quid pro quo for such
approval.” Further, “If such approval is not obtained within sixty (60) calendar days after referral
then the measure shall be deemed disapproved and the authorized debt shall thereby remain
unchanged.”23
Using the time-tested idea of dividing power between the states and the federal government, and
balancing ambition against ambition, requiring a referendum of the states on any increase in a
-4-

fixed constitutional debt limit would minimize the abusive use of debt compared to the status
quo. It would become substantially more difficult to increase debt if both Congress and simple
majorities of the states were necessary to do so. Two hurdles are better than one. The fact that
states rely on federal funding does not mean debt spending would increase relative to the status
quo, because states are far less dependent on federal borrowing than the federal government
itself is. Moreover, any quid pro quo trade of debt approval for appropriations would prevent any
increase in the debt limit from having legal effect24 and would render void any debt thereby
incurred.25
By requiring a nationwide debate in 50 state capitols over any increase in the constitutional debt
limit it establishes, the proposed amendment would shine more light on national debt policy and
give the American people a greater chance to stop needless increases in the debt limit. And by
requiring state approval within 60 days, the proposed amendment establishes a strong default
position disfavoring any increase in the federal debt limit.
It is important to underscore that the proposed
Congress is a debt addict and cannot
amendment does not include any emergency
be trusted with the sole power to
spending or borrowing loopholes because of
decide whether an emergency or war
the flexibility made possible through this
state referendum process. Congress is a debt
justifies taking on additional debt.
addict and cannot be trusted with the sole
power to decide whether an emergency or
war justifies taking on additional debt. Once the Compact’s balanced budget amendment is in
place, all Congress would need to do is pay down its debt during good times, and it would enjoy
a huge line of credit that could cover any war or emergency. If additional borrowing beyond the
initial debt limit were somehow truly necessary, there would be plenty of time for Congress to
ask the states to approve an increase in the debt limit. Current tax cash flow is adequate to allow
for dramatic increases in discrete spending priorities; by redirecting available funds, Congress
could double or even triple current military expenditures without additional borrowing.
A sudden demand for emergency expenditures thus could be handled through the temporary
reallocation of existing cash flows while a longer-term borrowing proposal is submitted for
consideration by a majority of state legislatures. If Congress ultimately could not persuade 26
state legislatures to approve such additional borrowing, that should be reason enough to stop the
proposed spending. A simple majority of state legislatures can be trusted to approve any truly
necessary increase in the balanced budget amendment’s debt limit to handle legitimate war or
emergency requests.
This powerful reform proposal, advanced by an interstate agency – the Compact Commission –
would certainly jump-start fiscal discussions in Washington, especially during an election year.
It has been championed by conservative columnist George Will,26 but the amendment should
have bipartisan appeal. Democrats and Republicans alike should recognize that if we want to
preserve the federal spending that is truly necessary, the first thing we need to do is start treating
debt as a limited resource.
Imposing scarcity on debt conforms fiscal policy to the reality of limited resources, which is
necessary to ensure that meaningful fiscal planning and prioritization take place such that the
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necessary borrowing capacity will exist when the states and the people actually need it. No state
or person who hopes to receive any federal benefit will be in a better position if the government
spends the nation over the fiscal cliff. If unsustainable borrowing crashes the system, there will
be no more borrowing to fund desired programs.
With the formation of the Compact for a Balanced Budget, April 2014 could go down in history
as the month the states finally took charge of federal fiscal reform.

The Next-Generation Article V Movement
The Compact for a Balanced Budget uses an
interstate agreement to simplify the
state-originated Article V convention process.
Ordinarily, without an interstate compact, the
Article V convention process would require
at least 100 legislative enactments, six
independent legislative stages, and five or
more years of legislative sessions to generate
a constitutional amendment.

Without an interstate compact the
Article V convention process would
require at least 100 legislative
enactments, six independent legislative
stages, and five or more years of
legislative sessions to generate a
constitutional amendment.

In particular, the non-compact Article V
approach first requires two-thirds of the state legislatures to pass resolutions applying for a
convention (34 enactments). Second, a majority of states must pass laws appointing and
instructing delegates (26 enactments). Third, Congress must pass a resolution calling the
convention. Fourth, the convention must meet and propose an amendment. Fifth, Congress must
pass another resolution to select the mode of ratification (either by state legislature or in-state
convention). And sixth, three-fourths of the states must pass legislative resolutions or
successfully convene in-state conventions that ratify the amendment (at least 38 enactments).
By contrast, the compact approach to Article V consolidates everything states do in the Article V
convention process into a single agreement among the states that is enacted once by three-fourths
of the states.27 Everything Congress does is consolidated in a single concurrent resolution passed
just once with simple majorities and no presidential presentment.
The Compact includes everything in the Article V amendment process from the application to
the ultimate legislative ratification.28 The counterpart congressional resolution includes both the
call for the convention and the selection of legislative ratification for the contemplated
amendment.29
The Compact is able to pack both the front and back ends of the Article V convention process
into just two overarching legislative vehicles by using the “secret sauce” of conditional
enactments. For example, using a conditional enactment, the “nested” Article V application
contained in the Compact goes “live” only after three-fourths of the states join the compact
(three-fourths, rather than two-thirds, is the threshold for activating the Article V application
because the Compact is designed to start and complete the entire amendment process).30 The
Compact also includes a nested legislative ratification of the contemplated balanced budget
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amendment, which goes live only if Congress selects ratification by state legislature rather than
in-state convention.31
Correspondingly, using conditional enactments, the nested call in the congressional counterpart
resolution goes live only after three-fourths of the states join the Compact.32 Likewise, the nested
selection of legislative ratification in the congressional resolution becomes effective only if, in
fact, the contemplated amendment is proposed by the Article V convention organized by the
Compact.33
By using an interstate agreement and
The Compact approach to Article V
conditional enactments to coordinate and
reduces the number of necessary
simplify the state-originated Article V
legislative enactments, stages, and
amendment process, the Compact approach to
Article V reduces the number of necessary
sessions from 100+ enactments to 39.
legislative enactments, stages, and sessions
from 100+ enactments to 39 (38 states joining
the compact, one congressional resolution), from six legislative stages to three (passage of
compact, convention proposal of amendment, congressional passage of resolution), and from
five or more session years to as few as one (the current target is three years).
In addition, like any well-drafted contract, the Compact approach eliminates all reasonable
uncertainty about the process. It identifies and specifies the authority of the delegates from its
member states.34 It specifies in advance all Article V convention ground rules, limiting the
duration of the convention to 24 hours.35 It requires all member state delegates to vote to
establish rules that limit the agenda to an up-or-down vote on a specific, pre-drafted balanced
budget amendment.36 It disqualifies from participation any member state – and the vote of any
member state or delegate – that deviates from that rule.37 It further bars all member states from
ratifying any other amendment that might be generated by the convention.38
Thus, from the vantage points of efficiency, public policy, and certainty, the Compact for a
Balanced Budget is an upgrade from the non-compact approach to Article V – with one
significant caveat. The requirement of such detailed and upfront agreement will probably work
only for well-formed reform ideas that likely already command supermajority support among the
states and the people. The list of such reform ideas is short, but sustained polling data across four
decades undoubtedly put the Compact’s balanced budget amendment on that short list.
During the summer of 2012, Compact for America, Inc. commissioned a nationwide poll from
one of the leading pollsters in the country, McLaughlin & Associates, to assess what policy
reforms could command supermajority support from the American people and whether the
Compact’s balanced budget amendment in particular was politically viable. McLaughlin
concluded, “Six in ten voters favor a balanced budget amendment and at least 70% favor
Compact for America’s specific and common sense proposals to rein in the federal deficit. These
survey results demonstrate that Compact for America has the potential to obtain broad
support.”39
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Article V: Not Meant to Be an Insurmountable Obstacle
One would expect all supporters of Article V – “Fivers,” they call themselves – to be rejoicing at
this point. Indeed, many are, but some have criticized the Compact effort.
One argument is that the Compact for a Balanced Budget violates the text of Article V by
avoiding a difficult, multi-staged, multigenerational amendment quest. This criticism generally
focuses on the fact that the Compact includes pre-ratification of the amendment it contemplates.
But this criticism is meritless. Through the operation of conditional enactments, the Compact
conforms strictly to the text of Article V. Furthermore, the “spirit” of Article V in no way
requires states to originate amendments in an uncoordinated, multi-staged amendment process.
There is no textual conflict between Article V and the use of a conditional enactment to
pre-ratify a desired amendment. The Compact’s pre-ratification is entirely contingent on
Congress first effectively selecting legislative ratification of the contemplated amendment,
which, in turn, presumes the prior proposal of the amendment. In other words, the
pre-ratification will go live only in the precise sequence required by the text of Article V.
There is perhaps no more universally
accepted legislative provision than the
conditional enactment. Conditional
enactments are common components of
congressional legislation, including
legislation approving interstate compacts,40 as
well as within many existing interstate and
41
federal-territorial compacts. The U.S. Supreme Court and courts in 45 states and territories
have recognized the appropriateness of conditional enactments for a wide range of state and
federal legislation,42 including state laws enacted contingent on the passage of new federal
laws.43 As explained in one typical court decision, “[l]egislation, the effectiveness of which is
conditioned upon the happening of a contingency, has generally been upheld.”44 Courts defer to
“broad legislative discretion”45 when conditional enactments are used. Because a state’s
authority over whether to apply for an Article V convention or whether to legislatively ratify an
amendment is as plenary as any other form of legislation, case law sustains the use of a
conditional enactment in connection with Article V applications and ratifications.

The U.S. Supreme Court and courts in
45 states and territories have
recognized the appropriateness of
conditional enactments.

Moreover, the “spirit” of Article V is not somehow violated by coordinating and consolidating
the amendment process in such a way that the states applying for a convention also agree to
ratify a desired amendment. To the contrary, there is strong evidence that the Founders expected
the states would do just that. In rebuttal of Patrick Henry’s lengthy oration at the Virginia
ratification convention that it was too difficult for the states to use Article V, George Nicholas
responded, “It is natural to conclude that those States who will apply for calling the Convention,
will concur in the ratification of the proposed amendments” (emphasis added).46 Nicholas
clearly anticipated that states would coordinate their use of Article V from beginning to end.
The Founders never said the states had to apply for a convention without having any specific
amendments in mind and without coordinating the ratification of those amendments. They never
“sold” ratification of the Constitution on the basis that the Article V convention was a
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mysterious, autonomous body that no one – not even the states – controlled outside of the
convention. The Founders never would have succeeded with such absurdly unpersuasive
arguments against opponents of ratification, such as Patrick Henry, who railed against the
usefulness of the Article V convention as a means of limiting federal power from the states.
It is well-established that the amendment process under Article V was supposed to be neither
extraordinarily difficult nor extraordinarily easy. It was meant to strike a balance between these
two extremes. In Federalist No. 43, James Madison wrote that Article V “guards equally against
that extreme facility, which would render the Constitution too mutable; and that extreme
difficulty, which might perpetuate its discovered faults.”47 If anything, the balance struck by
Article V between facility and difficulty was meant to allow for amendments to be accomplished
more easily than was the Founders’ experience in attempting to revise the Articles of
Confederation.
During the New Jersey ratification debates, for example, the New Jersey Journal wrote that the
Constitution included “an easy mode for redress and amendment in case the theory should
disappoint when reduced to practice.”48 Similarly, at the time of the Connecticut ratification
debates, Roger Sherman wrote, “If, upon experience, it should be found deficient, [the
Constitution] provides an easy and peaceable mode of making amendments.”49 Likewise, in
Federalist No. 85, Alexander Hamilton stated there was “no comparison between the facility of
affecting an amendment, and that of establishing in the first instance a complete Constitution.”50
These representations formed the basis of the public understanding of the Constitution as it was
ratified. If anything, the targeted, streamlined, coordinated Compact approach to Article V is
more consistent with the actual spirit of Article V as described by advocates of ratification than
the multi-staged legislative obstacle course necessitated by a non-compact approach to Article V.

Consent of Congress Requirements
Another common objection is that the
The Supreme Court has held for nearly
Compact approach is defective because
200 years that congressional consent to
Article I, Section 10, of the U.S. Constitution
interstate compacts can be given
provides that states may not enter into
compacts without the “consent” of Congress.
expressly or implicitly.
There is no question the Compact approach
requires some form of congressional consent
for the convention to be called and for legislative ratification to be selected, but such consent
need not be express and it need not come in advance of the formation of an interstate compact.
The Supreme Court has held for nearly 200 years that congressional consent to interstate
compacts can be given expressly or implicitly, either before or after the underlying agreement is
reached.51 Moreover, under equally longstanding precedent, a binding interstate compact can be
constitutionally formed without congressional consent so long as the compact does not infringe
on the federal government’s delegated powers.52

-9-

Nothing in the Compact for a Balanced Budget infringes on any federally delegated power,
because conditional enactments and express provisions ensure all requisite congressional action
in the Article V amendment process would be secured before any compact provision predicated
on such action became operative. For example, no member state or delegate appointed by the
Compact can participate in the convention it seeks to organize before Congress calls the
convention in accordance with the Compact.53 Similarly, as discussed above, the pre-ratification
of the contemplated balanced budget amendment goes live only if Congress effectively selects
legislative ratification. Thus no provision of the Compact in any way invokes or implicates any
power textually conferred on Congress by Article V unless implied consent is first received from
Congress exercising its call and ratification referral power in conformity with the Compact.
Although it is true that the Compact Commission will operate immediately upon the membership
of two states, that changes nothing in this regard. The Compact Commission serves as a unified
platform for securing congressional cooperation in originating constitutional amendments by
way of an Article V convention. A compact does not infringe on federal power necessitating
prior congressional consent merely because it provides “strength in numbers” among the states
for a more effective federal educational or lobbying campaign.54
To claim the Compact infringes on powers
delegated to the federal government, one
would have to demonstrate that the federal
government has the exclusive power to direct
and control an Article V convention by way
of setting the convention agenda and delegate
instructions. But there is no evidence that
anyone during the Founding era or
immediately thereafter – whether Federalist
or Anti-Federalist – thought the Article V
convention process was meant to be
controlled exclusively by Congress in these crucial respects. On the contrary, all of the available
founding-era evidence shows it was the understanding of the framers and ratifiers that the states
would target the Article V convention process to desired amendments, which implies state
control over the convention agenda and delegates.

To claim the Compact infringes on
powers delegated to the federal
government, one would have to
demonstrate that the federal
government has the exclusive power to
direct and control an Article V
convention.

For example, on January 23, 1788, Federalist No. 43 was published with James Madison’s
attributed observation that Article V “equally enables the general and the State governments to
originate the amendment of errors, as they may be pointed out by the experience on one side, or
on the other.”55 Similarly, George Washington wrote on April 25, 1788, “it should be
remembered that a constitutional door is open for such amendments as shall be thought
necessary by nine States.”56 On June 6, 1788, as discussed above, George Nicholas reiterated the
same points at the Virginia ratification convention, observing that state legislatures may apply
for an Article V convention confined to a “few points.”57 This understanding of Article V was
further confirmed by the last of the Federalist Papers, Federalist No. 85, in which Alexander
Hamilton concluded, “We may safely rely on the disposition of the State legislatures to erect
barriers against the encroachments of the national authority” by using their amendment power
under Article V.58 Because Congress selects the mode of ratification, we know that Hamilton
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was speaking of the targeting of Article V applications originated by state legislatures, not state
legislative ratification, as the source of such barriers to national encroachments.
At the time of the Constitution’s framing, the word “application” was a legal term of art that
described a written means of petitioning a court for specific relief. The historical record of
“applications” to the Continental Congress confirms this meaning extended to legislative bodies
as well, with applications being addressed to Congress by various states with very specific
requests on a regular basis.59 The contemporaneous usage of “application” thus naturally
supports the conclusion that state legislatures had the power to apply for an Article V convention
with a specific agenda. Moreover, the usual and customary practice in response to specific
applications was either to grant what was requested or to deny them.60 Given Congress’s
obligation to call a convention for proposing amendments in response to the requisite number of
applications, any convention called in response to applications of state legislatures seeking a
convention with a specific agenda is – and was61 – naturally understood as adopting that agenda.
Consistent with this understanding of the
The usual and customary practice in
specific agenda-setting power of an Article V
response to specific applications was
application, Hamilton wrote in Federalist No.
either to grant what was requested or
85, “If, on the contrary, the Constitution
proposed should once be ratified by all the
to deny them.
States as it stands, alterations in it may at any
time be effected by nine States” (emphasis
added). The reference to alterations being “effected by nine States” was in regard to what would
be put into effect by the application of two-thirds of the states for an Article V convention; nine
states being two-thirds of the original 13.
That Hamilton intended to convey that the application itself would specify the desired
“alteration” is evident in the immediately following sentence: “Here, then, the chances are as
thirteen to nine in favor of subsequent amendment, rather than of the original adoption of an
entire system.” Significantly, Hamilton footnoted the number “nine,” explaining: “It may rather
be said TEN, for though two thirds may set on foot the measure, three fourths must ratify.” The
colorful phrase that “two thirds may set on foot the measure” clearly indicates the ultimately
ratified amendment (“the measure”) would be specified initially by the application of “two
thirds” of the state legislatures. This understanding is further established later in Federalist No.
85, where Hamilton observes, “Nor however difficult it may be supposed to unite two thirds or
three fourths of the State legislatures, in amendments which may affect local interests, can there
be any room to apprehend any such difficulty in a union on points which are merely relative to
the general liberty or security of the people.” Again, in referring to both the two-thirds threshold
for an Article V application and the three-fourths threshold for ratification, Hamilton clearly
contemplated that the states would “unite” on the same “amendments,” further illustrating his
expectation that the prompting application would advance the very amendments that would be
ultimately ratified.
Hamilton was not alone in his understanding of how applications would unite the states in
advancing one or more particular amendments. Ten years later, on February 7, 1799, James
Madison’s Report on the Virginia Resolutions observed the states could organize an Article V
convention for the “object” of declaring the Alien and Sedition Acts unconstitutional.62 After
-11-

highlighting that “Legislatures of the States have a right also to originate amendments to the
Constitution, by a concurrence of two-thirds of the whole number, in applications to Congress
for the purpose,” Madison wrote the states could ask their senators not only to propose an
“explanatory amendment” clarifying that the Alien and Sedition Acts were unconstitutional, but
also that two-thirds of the legislatures of the states “might, by an application to Congress, have
obtained a Convention for the same object.”
As illustrated by Madison’s Report on the Virginia Resolutions, no one in the founding era
thought the states were somehow preempted or otherwise disabled by Article V in setting the
agenda of the convention for proposing amendments and securing desired amendments through
the convention. An Article V convention obviously was not regarded as an autonomous body
following an agenda and populated by delegates selected by Congress. An Article V convention
was meant to bypass Congress and deliver the amendments desired by the states, as specified in
their application. It is only logical to conclude the states have the authority to determine who will
represent them at the convention, how they will represent them, how they will run the
convention, what they will propose, and how the states will respond to those proposals.
This basic principle further reinforces the conclusion that the Compact for a Balanced Budget
does not infringe on any power delegated to the federal government by fully occupying the space
of convention logistics. Hence there is no need for congressional consent for the Compact to be
validly formed, although such consent is unavoidably necessary before the Compact’s
contemplated convention call and ratification referral can be effective.

Presidential Presentment Not Necessary
Another concern occasionally expressed
about the Compact is that the counterpart
congressional concurrent resolution, which
gives implied consent to the Compact by
calling the convention and preselecting
legislative ratification in accordance with its
terms, would require presidential
presentment, as do ordinary bills.63 However,
the U.S. Supreme Court has ruled in
Hollingsworth v. Virginia that Congress’s role in the Article V amendment process does not
implicate presidential presentment.64 Although this ruling was applied specifically to the
congressional proposal of amendments, there is every reason to conclude that Congress’s
convention call and ratification referral powers would be treated the same way, even if exercised
by way of a resolution giving implied consent to an interstate compact.

Another concern occasionally
expressed about the Compact is that
the counterpart congressional
concurrent resolution would require
presidential presentment, as do
ordinary bills.

Even more so than the congressional proposal of amendments in Hollingsworth, Congress’s call
and ratification referral powers under Article V are purely ministerial, procedural powers of the
sort not ordinarily subject to presidential presentment. The contemplated concurrent resolution’s
exercise of Congress’s Article V call and ratification referral power is similar in legal effect to
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the direct proposal of constitutional amendments. In both cases, Congress is merely channeling a
legislative proposal for further action by other bodies – it is not, itself, making federal law.
If anything, the convention call component of the contemplated resolution has an even more
attenuated relationship to lawmaking than does the direct congressional proposal of amendments.
This is because any convention call would precede both the convention’s proposal of an
amendment (which is not guaranteed) and the ultimate ratification referral. The exercise of such
call power is far more like an exercise of the rulemaking power conferred by the Constitution
exclusively upon each house of Congress,65 to which presidential presentment clearly does not
apply, than it is like ordinary lawmaking.
A different conclusion is not warranted by the fact that a concurrent resolution exercising such
powers in accordance with the Compact would be construed as giving implied congressional
consent to the Compact. There is no textual difference between the role of the president in regard
to the Compact Clause (Article I, Section 10, of the U.S. Constitution) and the role of the
president in regard to the congressional proposal of amendments under Article V. In both
provisions, the text of the Constitution articulates no role for the president whatsoever. Where
the Constitution is silent, as here, the Supreme Court has ruled that presidential presentment
applies only to congressional actions that are equivalent to ordinary lawmaking.66
In substance, the contemplated congressional resolution is no more like ordinary lawmaking than
is the direct congressional proposal of amendments under Article V. Although congressional
consent has been regarded as rendering an interstate compact the functional equivalent of federal
law, this doctrine has been applied only in the context of such consent being furnished by federal
statute.67 In the absence of consent being furnished by statute, the legal effect of any such
consent consists entirely of yielding to member states’ own underlying sovereign power,68 to
which presidential presentment obviously does not apply. Thus, like the direct congressional
proposal of amendments, which is meant to facilitate subsequent legislative action, the
contemplated counterpart congressional resolution does not imply legislative action that is
equivalent to ordinary lawmaking by exercising congressional call and ratification referral
powers. Therefore, its passage does not require presidential presentment.

Status of Existing Article V Applications
The last few criticisms of the Compact for a
Balanced Budget come from Lew Uhler, a
key member of the Reagan-Friedman drive
for a balanced budget amendment in the
1970s and ‘80s.

Lew Uhler criticizes the Compact for a
Balanced Budget for starting the
Article V application process from
scratch.

Uhler criticizes the Compact for a Balanced
Budget for starting the Article V application process from scratch and failing to aggregate 23 (or
24) existing Article V applications that seek a balanced budget amendment convention.69 But the
claim that 23 or 24 applications exist that can be aggregated to trigger a convention call cannot
be sustained if one takes the Founders at their word that the Article V convention process was
meant to allow the states to obtain the amendments they desired.
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Only a handful of the supposed 23 or 24 Article V applications actually call for the same
convention agenda. (See Appendix 3.) The remaining applications are a grab-bag of resolutions
that differ in significant respects. For example, an application from Mississippi, passed in 1979,
very clearly seeks a convention agenda that would consider only one specific amendment
proposal – and the text of that amendment is even specified in the application.70 If a convention
were to be organized in accordance with the intent the respective states express, it is difficult to
see how this application could be viewed as capable of being aggregated with applications that
request the calling of a convention that could consider a broader array of balanced budget
amendment proposals.
The same problem crops up with aggregating the applications that specifically call for a balanced
budget amendment convention with a wide variety of emergency spending exceptions.71 It is
unlikely those states intended for their applications to be aggregated with others that have no
such exceptions and thereby risk Congress calling a convention with an agenda that would
include the possible proposal of a balanced budget amendment without exceptions.72 A similar
problem arises with the applications that coyly apply for a balanced budget amendment
convention “alternatively” to Congress proposing such an amendment but without imposing on
Congress a deadline to act.73 It is unclear whether those applications will ever go or stay “live”
because Congress could propose a balanced budget amendment at any time and thereby render
them inactive.
In view of these substantive differences, the
assertion that Congress must aggregate the
23 or 24 current Article V applications
essentially proclaims for Congress the power
to mix and match applications that neither
activate on the same terms nor seek the same
convention agenda. Uhler appears to be
arguing that the aggregation of applications
would be based on Congress’s sole and discretionary judgment that they are “close enough.” But
ascribing such discretion to Congress is contrary to the text of Article V, which references
“Application” in the singular, implying that two-thirds of the state legislatures would be
advancing and concurring in the same application. It is also contrary to the text and context of
Article V that indicates Congress “shall call” the convention.

The assertion that Congress must
aggregate the 23 or 24 current
Article V applications essentially
proclaims for Congress the power to
mix and match applications.

In view of such mandatory language, Hamilton observed in Federalist No. 85 that “whenever
nine States concur” in an application, Congress’s role in calling a convention would be
“peremptory” because “[n]othing in this particular is left to the discretion of that body.” Thus,
according to Hamilton, Congress’s mandatory duty to call a convention would be triggered upon
receiving an application that had received the concurrence of two-thirds of the states. It seems
rather inconsistent with Congress’s envisioned peremptory, nondiscretionary role to claim, as
does Uhler, that its duty to call a convention nevertheless could be triggered by a grab-bag of
different Article V applications, not one of which actually received the concurrence of two-thirds
of the states. If anything, the ministerial nature of Congress’s envisioned role in the Article V
process would seem to preclude exercising the kind of discretion be needed to determine whether
facially different applications were “close enough” to be aggregated. Thus, Congress might
rightfully balk at aggregating different Article V applications.
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Even if Congress played along with the grab-bag approach to Article V, a successful aggregation
of applications that do not seek the same convention agenda on the same terms would be a
disaster for the wider Article V movement. It would set a precedent that Congress is entitled to
cobble together applications to produce a convention agenda never actually agreed upon by the
state applicants. In other words, Congress would be empowered to call a convention with an
agenda largely determined by Congress. That would tend to consolidate all amendment power in
Congress, rather than allowing the states to have a parallel means of obtaining the amendments
they desire – hardly what Fivers or originalists should want from the process.
Getting to a convention should not be an end in itself, and any effort that relies upon aggregating
distinct or mutually exclusive Article V applications is short-sighted.

Restrictions on the Convention
Uhler also contends the Compact for a Balanced Budget deviates from constitutional
requirements by pre-committing member state delegates to voting up or down on the proposal of
a specific balanced budget amendment.
In response, it should first be observed that the legislature of each member state has full
deliberative authority to enact, amend, or refuse to enact the Compact, including the Article V
application, the contemplated balanced budget amendment, and prospective ratification
contained therein. The delegates to the convention organized by the Compact also have full
deliberative authority to propose or reject proposing the constitutional amendment the Compact
contemplates. Legislative deliberation does not intrinsically require more than this; state
legislatures, for example, have long entertained special sessions limited to considering or
reconsidering specific bills or laws – essentially an up-or-down vote – without anyone
questioning the existence of legislative deliberation in doing so. In addition, Article V’s
ratification convention process recognizes there is nothing about legislative deliberation in the
context of a “convention” that requires more than an up-or-down vote on a specific amendment
proposal.74
Nothing in the history or text of Article V
Nothing in the history or text of
requires states to organize a “black box”
Article V requires states to organize a
amendment-drafting convention. No Founder
“black box” amendment-drafting
ever expressed the distinctly modern view
that the states must first organize an Article V
convention.
convention to find out what constitutional
amendments it might propose. To the
contrary, as discussed above, George Washington, James Madison, and Alexander Hamilton all
suggested the states’ power to obtain desired amendments through the Article V convention
process would be equal to that of Congress to propose desired amendments. These
representations, if taken as true, imply the Article V convention was meant to be an instrument
of the states that could be directed by the states to proposing specific amendments, not an
independent agency with a mysterious constitutional reform agenda of its
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own.75 Hamilton expressly distinguished the Article V amendment process from the sort of
secretive, wide-ranging legislative deliberation that characterized the Philadelphia Convention.
In Federalist No. 85, Hamilton wrote, “But every amendment to the Constitution, if once
established, would be a single proposition, and might be brought forward singly. There would
then be no necessity for management or compromise, in relation to any other point[:] no giving
nor taking. The will of the requisite number would at once bring the matter to a decisive issue.”76
Significantly, Hamilton made the foregoing representation with regard to “every amendment,”
logically including those brought forward by the states through an Article V convention, which
implies that an Article V convention could be limited to an up-or-down vote on proposing a
single amendment.77
Furthermore, the Founders’ expectation that the states would direct the convention to propose
desired amendments is entirely consistent with the rationale given for the insertion of the
convention mode of proposing amendments in Article V. As reported in The Records of the
Federal Convention of 1787, the original language of Article V as proposed by James Madison
would have required Congress to propose amendments on application of two-thirds of the
legislatures of the several states.78 To the modern eye, this original formulation would seem to be
a more direct route for the states to obtain desired amendments. Nevertheless, on September 15,
1787, George Mason objected to this formulation because it made the proposal of amendments
desired by the states entirely dependent upon Congress, and he feared Congress would not
propose amendments that would limit its own power.79 To address Mason’s objection, the
congressional proposal of amendments on application of two-thirds of the state legislatures was
replaced with the convention mode of proposing amendments, which Congress would call upon
application of two-thirds of the legislatures of the several states.
In short, the convention mode of proposing
amendments was explicitly adopted in order
to better guarantee that the states could obtain
the proposal of desired amendments. This
rationale is inconsistent with the notion that
an Article V convention was meant to be a
freewheeling, independently deliberative
body. However ironic that rationale may look
to modern eyes, it makes perfect sense in light of the technological limitations of the eighteenth
century. At the time, communications would take days, weeks, or months to travel from state
capitol to state capitol, traveling by horse rather than by telegraph, telephone, or email. Ensuring
the states all convened at a central location through their own representatives to propose desired
amendments was simply a practical necessity to ensure unity and control over what was
proposed.

The convention mode of proposing
amendments was explicitly adopted in
order to better guarantee that the states
could obtain the proposal of desired
amendments.

Given the technological limitations of the eighteenth century, Mason’s preferred formulation of
Article V not only ensured state control over the formulation of proposed amendments, it
streamlined the amendment process. The states would have had to first organize an informal
convention to reach consensus on their desired amendments before delivering conforming
applications to Congress. Because an informal convention was a practical predicate to states
making use of Madison’s proposed amendment process, Mason’s preferred formulation of
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Article V, which instead allows a formal convention of the states to propose amendments
directly, sidestepped the additional hurdle imposed by Madison’s original idea of requiring the
states to apply to Congress to propose amendments. There is nothing in the text or history of
Article V that suggests the convention mode of proposing amendments precludes states from
setting a strict agenda of voting up or down on the proposal of a specific amendment.
Uhler’s criticism of the Compact’s laser-focused approach to advancing a specific balanced
budget amendment also fails to account for the mechanism by which the Compact requires an
up-or-down vote on the contemplated amendment. Although the application nested in the
Compact sets the agenda, as is perfectly consistent with the meaning of “application” at the time
of the founding era, it is the delegate instructions set out in the Compact that enforce the
adoption of convention rules that limit the agenda to an up-or-down vote on the contemplated
balanced budget amendment. As the first order of business, delegates are strictly instructed to
adopt the Compact’s contemplated convention rules, which require an up-or-down vote on the
contemplated amendment, or else they forfeit their authority in a variety of ways.80
This means the scope limitations of the Compact are enforced based on the agency principle that
the delegates are the agents of the states that sent them. Thus, the extent of targeting in the
Compact differs only in degree, not kind, from the custom and practice of more than a dozen
interstate and inter-colonial conventions organized prior to ratification of the U.S. Constitution.
At the time, it was usual and customary for states to set the agenda for any such convention and
to instruct their delegates specifically on what to advance and address at the convention.81
Although Federalists and Anti-Federalists famously disputed whether the delegates to the
Philadelphia Convention had stayed within the scope of their state-specified legal authority,
nobody at the time argued that the delegates were legitimately free to exceed their authority and
ignore their states’ instructions.82
In other words, the debate over the legitimacy
The Compact’s strict delegate
of the scope of proceedings at the
instructions and limitations on delegate
Philadelphia Convention proves only that it
authority are entirely consistent with
was generally understood at the time of the
founding that delegates to a convention had
relevant law, custom, and practice.
no lawful authority to do anything other than
what they were told to do by their state
principals. It was simply taken for granted during the founding era that delegates were “servants”
of the states that sent them. Even if (for the sake of argument) the delegates violated their lawful
authority in the course of the Philadelphia Convention, that would not in any way legitimize their
conduct or define the authority of delegates to an Article V convention. It is a complete non
sequitur to argue that because the delegates violated their authority at the Philadelphia
Convention, all future delegates at all future conventions under Article V have the right and
authority to disregard their state authority.83
Under ordinary principles of agency law, states, as the “masters,” naturally would have every
right and power to circumscribe the authority of their delegates, as their “servants,” as tightly as
they wish. Consequently, the Compact’s strict delegate instructions and limitations on delegate
authority are entirely consistent with relevant law, custom, and practice. Accordingly, the limited
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agenda contemplated by the Compact should win the day if for no other reason than that a
supermajority of delegates from member states will form a quorum at the convention and do
exactly what they are authorized and instructed to do – namely, vote to establish rules that
restrict the convention to an up-or-down vote on the contemplated balanced budget amendment
within 24 hours. If they do not, the Compact ensures they immediately lose all legal authority to
act for their respective states and are automatically recalled.
This last point underscores the superiority of the Compact approach for advancing and ratifying
a powerful balanced budget amendment. Without an agreement in advance among the states
structuring the procedure and substance of an Article V convention, you have no idea what you
are going to get, if anything, from the incredibly difficult process of organizing such a
convention. With a compact, you have as much certainty in the process as politics can afford.
But even more importantly, a compact provides a plausible vehicle for co-opting Congress
before it can use its powerful political leverage to disrupt the movement, which is discussed
below.

Countering Congressional Leverage
As the Congressional Research Service recently noted, Congress has never regarded its role in
Article V as purely ministerial.84 Analyst Thomas Neale has observed that Congress “has
traditionally asserted broad and substantive authority over the full range of the Article V
Convention’s procedural and institutional aspects from start to finish.”85 Congress repeatedly has
introduced bills that purport to give it a substantial role in delegate selection, convention rules,
and even setting or enforcing the convention agenda.86 All of these efforts are unconstitutional in
view of the public understanding of the purpose of Article V discussed above, but they
nevertheless pose a real and substantial political and litigation risk that Congress could assume
control over any Article V convention.
The hurdle of requiring ratification from
three-fourths of the states is not a perfect
defense against such an ultra vires
“congressional convention,” because just over
10 percent of constitutional amendments (for
example, the 16th Amendment (income tax),
17th Amendment (popular election of senators), and 18th Amendment (Prohibition)) have been
contrary to limited-government principles, and they were still ratified. Furthermore, even if
Congress called a convention with no federal strings attached on the front end, there is no
guarantee Congress would not set an impossibly short ratification sunset date for any proposal it
disliked on the back end.

Congress has significant leverage in
the Article V amendment process. It is
irresponsible to ignore this fact.

In short, whether Fivers like it or not, Congress has significant leverage in the Article V
amendment process. It is irresponsible to ignore this fact. Only a compact ensures that the states
lead and Congress follows. By fully occupying all logistical spaces and then deliberately seeking
to co-opt Congress at the states’ time of choosing – using the platform of a compact commission
to unite the states and enable them to parley institution-to-institution – the compact approach
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minimizes the risk that Congress will abuse its leverage. This, in turn, enables the compact effort
to neutralize the principal political and litigation risk to the Article V movement: the erroneous
view that Congress, not the states, controls convention logistics in significant ways.87

Conclusion: The Most Secure Process
Even if Congress took an uncharacteristic hands-off approach to the Article V convention
process, a compact-organized Article V convention remains the superior approach for a balanced
budget amendment.
The organization of a convention of indefinite
Imposing a fixed constitutional debt
duration populated by as-yet unidentified
limit would increase transparency and
delegates governed by as-yet unidentified
be far more likely to generate a
rules is as likely to produce deadlock or to
generate something worthless as to engender
balanced budget than the status quo of
something worthwhile. Even if an effective
limitless debt spending.
balanced budget amendment were proposed,
the drafting-convention approach would
require the subsequent step of ratification. And there is no guarantee that any amendment
proposed by the convention would secure ratification from the requisite 38 states.
With the Compact for a Balanced Budget, by contrast, you know what you are going to get. The
text of the contemplated balanced budget amendment is known in advance. The identities of
convention delegates are known in advance. The convention agenda and rules are known in
advance. The convention itself would be limited to 24 hours, ensuring the fiscal impact of the
convention itself is minimal. The amendment would be ratified if approved by the convention,
because the Compact pre-commits each member state to ratifying the contemplated amendment.
Congress’s willingness to call the convention in accordance with the Compact would be known
in advance, because the introduction of the requisite congressional resolution could be sought
whenever the political stars align. (The conditional enactments utilized in the resolution would
allow the resolution to lie dormant if sought early, and later activate.)
The Compact’s amendment payload would be worth the effort. Imposing a fixed constitutional
debt limit, which requires a referendum of the states on any debt limit increase, would increase
transparency and be far more likely to generate a balanced budget than the status quo of limitless
debt spending.
With the Compact’s balanced budget amendment in place, Washington would no longer have the
ability to set its own credit limit and write itself a blank check. The states would become an
active board of directors charged with keeping an eye on our wayward federal CEO and staff.
Debt would become scarce. Priorities would have to be set. Sustainable federal programs would
have to become the norm. A broad national consensus – not midnight-hour panic – would have
to support any further increases in the national debt.
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Before this crucial reform can become a reality, 36 more states must join the Compact (to reach
the ratification threshold of three-fourths of the states) and simple majorities of Congress must
approve it. This can be done in as few as 12 months, because the Compact for a Balanced Budget
consolidates everything states do in the constitutional amendment process into a single
agreement among the states that is enacted
once by each state, and everything Congress
The Compact for a Balanced Budget
does in a single resolution passed once. This
greatly simplifies the cumbersome
greatly simplifies the cumbersome
amendment process outlined in Article V of
amendment process outlined in Article
the Constitution, which would otherwise take
V of the Constitution.
more than a hundred legislative actions – a
process that no one, not even Ronald Reagan,
Milton Friedman, or Lew Uhler, has ever successfully navigated to its conclusion despite
decades of trying.
Not only is the Compact’s payload worth the effort, the Compact approach is clearly a superior
Article V vehicle for advancing and ratifying a balanced budget amendment.
It is time for Fivers to upgrade.
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AN ACT

1
2
3
4

Relating to an interstate compact on a balanced federal budget.
_______________
* Section 1. AS 44.99 is amended by adding new sections to read:
Article 6. Compact for a Balanced Budget.

5

Sec. 44.99.600. Entry into agreement. The Compact for a Balanced Budget is

6

hereby enacted into law and entered into with all jurisdictions legally joining it in a

7

form substantially as contained in AS 44.99.610.

8
9

Sec. 44.99.610. Compact terms. The terms and provisions of the compact
referred to in AS 44.99.600 are as follows:

10

COMPACT FOR A BALANCED BUDGET

11

ARTICLE I

12

DECLARATION OF POLICY, PURPOSE AND INTENT

13

Whereas, every State enacting, adopting and agreeing to be bound by this

14

Compact intends to ensure that their respective Legislature's use of the power to

15

originate a Balanced Budget Amendment under Article V of the Constitution of the
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1

United States will be exercised conveniently and with reasonable certainty as to the

2

consequences thereof.

3

Now, therefore, in consideration of their expressed mutual promises and

4

obligations, be it enacted by every State enacting, adopting and agreeing to be bound

5

by this Compact, and resolved by each of their respective Legislatures, as the case

6

may be, to exercise herewith all of their respective powers as set forth herein

7

notwithstanding any law to the contrary.

8

ARTICLE II

9

DEFINITIONS

10

Section 1. "Compact" means this "Compact for a Balanced Budget."

11

Section 2. "Convention" means the convention for proposing amendments

12

organized by this Compact under Article V of the Constitution of the United States

13

and, where contextually appropriate to ensure the terms of this Compact are not

14

evaded, any other similar gathering or body, which might be organized as a

15

consequence of Congress receiving the application set out in this Compact and claim

16

authority to propose or effectuate any amendment, alteration or revision to the

17

Constitution of the United States. This term does not encompass a convention for

18

proposing amendments under Article V of the Constitution of the United States that is

19

organized independently of this Compact based on the separate and distinct

20

application of any State.

21

Section 3. "State" means one of the several States of the United States. Where

22

contextually appropriate, the term "State" shall be construed to include all of its

23

branches,

24

representatives acting in their official capacity.

departments,

agencies,

political

subdivisions,

and

officers

and

25

Section 4. "Member State" means a State that has enacted, adopted and agreed

26

to be bound to this Compact. For any State to qualify as a Member State with respect

27

to any other State under this Compact, each such State must have enacted, adopted and

28

agreed to be bound by substantively identical compact legislation.

29

Section 5. "Compact Notice Recipients" means the Archivist of the United

30

States, the President of the United States, the President of the United States Senate, the

31

Office of the Secretary of the United States Senate, the Speaker of the United States
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1

House of Representatives, the Office of the Clerk of the United States House of

2

Representatives, the chief executive officer of each State, and the presiding officer(s)

3

of each house of the Legislatures of the several States.

4

Section 6. Notice. All notices required by this Compact shall be by U.S.

5

Certified Mail, return receipt requested, or an equivalent or superior form of notice,

6

such as personal delivery documented by evidence of actual receipt.

7

Section 7. "Balanced Budget Amendment" means the following:

8

"Article __

9

Section 1. Total outlays of the government of the United States shall not

10

exceed total receipts of the government of the United States at any point in time unless

11

the excess of outlays over receipts is financed exclusively by debt issued in strict

12

conformity with this article.

13

Section 2. Outstanding debt shall not exceed authorized debt, which initially

14

shall be an amount equal to 105 percent of the outstanding debt on the effective date

15

of this article. Authorized debt shall not be increased above its aforesaid initial amount

16

unless such increase is first approved by the legislatures of the several states as

17

provided in Section 3.

18

Section 3. From time to time, Congress may increase authorized debt to an

19

amount in excess of its initial amount set by Section 2 only if it first publicly refers to

20

the legislatures of the several states an unconditional, single subject measure

21

proposing the amount of such increase, in such form as provided by law, and the

22

measure is thereafter publicly and unconditionally approved by a simple majority of

23

the legislatures of the several states, in such form as provided respectively by state

24

law; provided that no inducement requiring an expenditure or tax levy shall be

25

demanded, offered or accepted as a quid pro quo for such approval. If such approval is

26

not obtained within sixty (60) calendar days after referral then the measure shall be

27

deemed disapproved and the authorized debt shall thereby remain unchanged.

28

Section 4. Whenever the outstanding debt exceeds 98 percent of the debt limit

29

set by Section 2, the President shall enforce said limit by publicly designating specific

30

expenditures for impoundment in an amount sufficient to ensure outstanding debt shall

31

not exceed the authorized debt. Said impoundment shall become effective thirty (30)
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1

days thereafter, unless Congress first designates an alternate impoundment of the same

2

or greater amount by concurrent resolution, which shall become immediately

3

effective. The failure of the President to designate or enforce the required

4

impoundment is an impeachable misdemeanor. Any purported issuance or incurrence

5

of any debt in excess of the debt limit set by Section 2 is void.

6

Section 5. No bill that provides for a new or increased general revenue tax

7

shall become law unless approved by a two-thirds roll call vote of the whole number

8

of each House of Congress. However, this requirement shall not apply to any bill that

9

provides for a new end user sales tax which would completely replace every existing

10

income tax levied by the government of the United States; or for the reduction or

11

elimination of an exemption, deduction, or credit allowed under an existing general

12

revenue tax.

13

Section 6. For purposes of this article, "debt" means any obligation backed by

14

the full faith and credit of the government of the United States; "outstanding debt"

15

means all debt held in any account and by any entity at a given point in time;

16

"authorized debt" means the maximum total amount of debt that may be lawfully

17

issued and outstanding at any single point in time under this article; "total outlays of

18

the government of the United States" means all expenditures of the government of the

19

United States from any source; "total receipts of the government of the United States"

20

means all tax receipts and other income of the government of the United States,

21

excluding proceeds from its issuance or incurrence of debt or any type of liability;

22

"impoundment" means a proposal not to spend all or part of a sum of money

23

appropriated by Congress; and "general revenue tax" means any income tax, sales tax,

24

or value-added tax levied by the government of the United States excluding imposts

25

and duties.

26
27

Section 7. This article is immediately operative upon ratification, selfenforcing, and Congress may enact conforming legislation to facilitate enforcement."

28

ARTICLE III

29

COMPACT MEMBERSHIP AND WITHDRAWAL

30

Section 1. This Compact governs each Member State to the fullest extent

31

permitted by their respective constitutions, superseding and repealing any conflicting
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1

or contrary law.

2

Section 2. By becoming a Member State, each such State offers, promises and

3

agrees to perform and comply strictly in accordance with the terms and conditions of

4

this Compact, and has made such offer, promise and agreement in anticipation and

5

consideration of, and in substantial reliance upon, such mutual and reciprocal

6

performance and compliance by each other current and future Member State, if any.

7

Accordingly, in addition to having the force of law in each Member State upon its

8

respective effective date, this Compact and each of its Articles shall also be construed

9

as contractually binding each Member State when: (a) at least one other State has

10

likewise become a Member State by enacting substantively identical legislation

11

adopting and agreeing to be bound by this Compact; and (b) notice of such State's

12

Member State status is or has been seasonably received by the Compact

13

Administrator, if any, or otherwise by the chief executive officer of each other

14

Member State.

15

Section 3. For purposes of determining Member State status under this

16

Compact, as long as all other provisions of the Compact remain identical and

17

operative on the same terms, legislation enacting, adopting and agreeing to be bound

18

by this Compact shall be deemed and regarded as "substantively identical" with

19

respect to such other legislation enacted by another State notwithstanding: (a) any

20

difference in section 2 of Article IV with specific regard to the respectively enacting

21

State's own method of appointing its member to the Commission; (b) any difference in

22

section 5 of Article IV with specific regard to the respectively enacting State's own

23

obligation to fund the Commission; (c) any difference in section 1 and 2 of Article VI

24

with specific regard to the number and identity of each delegate respectively appointed

25

on behalf of the enacting State, provided that no more than three delegates may attend

26

and participate in the Convention on behalf of any State; or (d) any difference in

27

section 7 of Article X with specific regard to the respectively enacting State as to

28

whether section 1 of Article V of this Compact shall survive termination of this

29

Compact, and thereafter become a continuing resolution of the Legislature of such

30

State applying to Congress for the calling of a convention of the states under Article V

31

of the Constitution of the United States, under such terms and limitations as may be
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1

specified by such State.

2

Section 4. When fewer than three-fourths of the States are Member States, any

3

Member State may withdraw from this Compact by enacting appropriate legislation,

4

as determined by state law, and giving notice of such withdrawal to the Compact

5

Administrator, if any, or otherwise to the chief executive officer of each other Member

6

State. A withdrawal shall not affect the validity or applicability of the compact with

7

respect to remaining Member States, provided that there remain at least two such

8

States. However, once at least three-fourths of the States are Member States, then no

9

Member State may withdraw from the Compact prior to its termination absent

10

unanimous consent of all Member States.

11

ARTICLE IV

12

COMPACT COMMISSION AND COMPACT ADMINISTRATOR

13

Section 1. Nature of the Compact Commission. The Compact Commission

14

("Commission") is hereby established. It has the power and duty: (a) to appoint and

15

oversee a Compact Administrator; (b) to encourage States to join the Compact and

16

Congress to call the Convention in accordance with this Compact; (c) to coordinate the

17

performance of obligations under the Compact; (d) to oversee the Convention's

18

logistical operations as appropriate to ensure this Compact governs its proceedings; (e)

19

to oversee the defense and enforcement of the Compact in appropriate legal venues; (f)

20

to request funds and to disburse those funds to support the operations of the

21

Commission, Compact Administrator, and Convention; and (g) to cooperate with any

22

entity that shares a common interest with the Commission and engages in policy

23

research, public interest litigation or lobbying in support of the purposes of the

24

Compact. The Commission shall only have such implied powers as are essential to

25

carrying out these express powers and duties. It shall take no action that contravenes

26

or is inconsistent with this Compact or any law of any State that is not superseded by

27

this Compact. It may adopt and publish corresponding bylaws and policies.

28

Section 2. Commission Membership. The Commission initially consists of

29

three unpaid members. Each Member State may appoint one member to the

30

Commission through an appointment process to be determined by their respective

31

chief executive officer until all positions on the Commission are filled. Positions shall
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1

be assigned to appointees in the order in which their respective appointing States

2

became Member States. The bylaws of the Commission may expand its membership

3

to include representatives of additional Member States and to allow for modest

4

salaries and reimbursement of expenses if adequate funding exists.

5

Section 3. Commission Action. Each Commission member is entitled to one

6

vote. The Commission shall not act unless a majority of its appointed membership is

7

present, and no action shall be binding unless approved by a majority of the

8

Commission's appointed membership. The Commission shall meet at least once a

9

year, and may meet more frequently.

10

Section 4. First Order of Business. The Commission shall at the earliest

11

possible time elect from among its membership a Chairperson, determine a primary

12

place of doing business, and appoint a Compact Administrator.

13

Section 5. Funding. The Commission and the Compact Administrator's

14

activities shall be funded exclusively by each Member State, as determined by their

15

respective state law, or by voluntary donations.

16

Section 6. Compact Administrator. The Compact Administrator has the power

17

and duty: (a) to timely notify the States of the date, time and location of the

18

Convention; (b) to organize and direct the logistical operations of the Convention; (c)

19

to maintain an accurate list of all Member States, their appointed delegates, including

20

contact information; and (d) to formulate, transmit, and maintain all official notices,

21

records, and communications relating to this Compact. The Compact Administrator

22

shall only have such implied powers as are essential to carrying out these express

23

powers and duties; and shall take no action that contravenes or is inconsistent with this

24

Compact or any law of any State that is not superseded by this Compact. The Compact

25

Administrator serves at the pleasure of the Commission and must keep the

26

Commission seasonably apprised of the performance or nonperformance of the terms

27

and conditions of this Compact. Any notice sent by a Member State to the Compact

28

Administrator concerning this Compact shall be adequate notice to each other Member

29

State provided that a copy of said notice is seasonably delivered by the Compact

30

Administrator to each other Member State's respective chief executive officer.

31

Section 7. Notice of Key Events. Upon the occurrence of each of the following
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1

described events, or otherwise as soon as possible, the Compact Administrator shall

2

immediately send the following notices to all Compact Notice Recipients, together

3

with certified conforming copies of the chaptered version of this Compact as

4

maintained in the statutes of each Member State: (a) whenever any State becomes a

5

Member State, notice of that fact shall be given; (b) once at least three-fourths of the

6

States are Member States, notice of that fact shall be given together with a statement

7

declaring that the Legislatures of at least two-thirds of the several States have applied

8

for a convention for proposing amendments under Article V of the Constitution of the

9

United States, petitioning Congress to call the Convention contemplated by this

10

Compact, and further requesting cooperation in organizing the same in accordance

11

with this Compact; (c) once Congress has called the Convention contemplated by this

12

Compact, and whenever the date, time and location of the Convention has been

13

determined, notice of that fact shall be given together with the date, time and location

14

of the Convention and other essential logistical matters; (d) upon approval of the

15

Balanced Budget Amendment by the Convention, notice of that fact shall be given

16

together with the transmission of certified copies of such approved proposed

17

amendment and a statement requesting Congress to refer the same for ratification by

18

three-fourths of the Legislatures of the several States under Article V of the

19

Constitution of the United States (however, in no event shall any proposed amendment

20

other than the Balanced Budget Amendment be transmitted); and (e) when any Article

21

of this Compact prospectively ratifying the Balanced Budget Amendment is effective

22

in any Member State, notice of the same shall be given together with a statement

23

declaring such ratification and further requesting cooperation in ensuring that the

24

official record confirms and reflects the effective corresponding amendment to the

25

Constitution of the United States. However, whenever any Member State enacts

26

appropriate legislation, as determined by the laws of the respective state, withdrawing

27

from this Compact, the Compact Administrator shall immediately send certified

28

conforming copies of the chaptered version of such withdrawal legislation as

29

maintained in the statutes of each such withdrawing Member State, solely to each

30

chief executive officer of each remaining Member State, giving notice of such

31

withdrawal.
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1

Section 8. Cooperation. The Commission, Member States and Compact

2

Administrator shall cooperate with each other and give each other mutual assistance in

3

enforcing this Compact and shall give the chief law enforcement officer of each other

4

Member State any information or documents that are reasonably necessary to facilitate

5

the enforcement of this Compact.

6
7

Section 9. This Article does not take effect until there are at least two Member
States.

8

ARTICLE V

9

RESOLUTION APPLYING FOR CONVENTION

10

Section 1. Be it resolved, as provided for in Article V of the Constitution of the

11

United States, the Legislature of each Member State herewith applies to Congress for

12

the calling of a convention for proposing amendments limited to the subject matter of

13

proposing for ratification the Balanced Budget Amendment.

14

Section 2. Congress is further petitioned to refer the Balanced Budget

15

Amendment to the States for ratification by three-fourths of their respective

16

Legislatures.

17
18

Section 3. This Article does not take effect until at least three-fourths of the
several States are Member States.

19

ARTICLE VI

20

DELEGATE APPOINTMENT, LIMITATIONS AND INSTRUCTIONS

21

Section 1. Number of Delegates. Each Member State shall be entitled to one

22

delegate as its sole and exclusive representative at the Convention as set forth in this

23

Article.

24

Section 2. Identity of Delegates. Each Member State's chief executive officer,

25

who is serving on the enactment date of this Compact, is appointed in an individual

26

capacity to represent his or her respective State at the Convention as its sole and

27

exclusive delegate.

28

Section 3. Replacement or Recall of Delegates. A delegate appointed

29

hereunder may be replaced or recalled by the Legislature of his or her respective State

30

at any time for good cause, such as criminal misconduct or the violation of this

31

Compact. If replaced or recalled, any delegate previously appointed hereunder must
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1

immediately vacate the Convention and return to delegate's respective State's capitol.

2

Section 4. Oath. The power and authority of a delegate under this Article may

3

only be exercised after the Convention is first called by Congress in accordance with

4

this Compact and such appointment is duly accepted by such appointee publicly taking

5

the following oath or affirmation: "I do solemnly swear (or affirm) that I accept this

6

appointment and will act strictly in accordance with the terms and conditions of the

7

Compact for a Balanced Budget, the Constitution of the State I represent, and the

8

Constitution of the United States. I understand that violating this oath (or affirmation)

9

forfeits my appointment and may subject me to other penalties as provided by law."

10

Section 5. Term. The term of a delegate hereunder commences upon

11

acceptance of appointment and terminates upon the permanent adjournment of the

12

Convention, unless shortened by recall, replacement or forfeiture under this Article.

13

Upon expiration of such term, any person formerly serving as a delegate must

14

immediately withdraw from and cease participation at the Convention, if any is

15

proceeding.

16

Section 6. Delegate Authority. The power and authority of any delegate

17

appointed hereunder is strictly limited: (a) to introducing, debating, voting upon,

18

proposing and enforcing the Convention Rules specified in this Compact, as needed to

19

ensure those rules govern the Convention; and (b) to introducing, debating, voting

20

upon, and rejecting or proposing for ratification the Balanced Budget Amendment. All

21

actions taken by any delegate in violation of this section are void ab initio.

22

Section 7. Delegate Authority. No delegate of any Member State may

23

introduce, debate, vote upon, reject or propose for ratification any constitutional

24

amendment at the Convention unless: (a) the Convention Rules specified in this

25

Compact govern the Convention and their actions; and (b) the constitutional

26

amendment is the Balanced Budget Amendment.

27

Section 8. Delegate Authority. The power and authority of any delegate at the

28

Convention does not include any power or authority associated with any other public

29

office held by the delegate. Any person appointed to serve as a delegate shall take a

30

temporary leave of absence, or otherwise shall be deemed temporarily disabled, from

31

any other public office held by the delegate while attending the Convention, and may
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1

not exercise any power or authority associated with any other public office held by the

2

delegate while attending the Convention. All actions taken by any delegate in violation

3

of this section are void ab initio.

4

Section 9. Order of Business. Before introducing, debating, voting upon,

5

rejecting or proposing for ratification any constitutional amendment at the Convention,

6

each delegate of every Member State must first ensure the Convention Rules in this

7

Compact govern the Convention and their actions. Every delegate and each Member

8

State must immediately vacate the Convention and notify the Compact Administrator

9

by the most effective and expeditious means if the Convention Rules in this Compact

10

are not adopted to govern the Convention and their actions.

11

Section 10. Forfeiture of Appointment. If any Member State or delegate

12

violates any provision of this Compact, then every delegate of that Member State

13

immediately forfeits his or her appointment, and shall immediately cease participation

14

at the Convention, vacate the Convention, and return to his or her respective State's

15

capitol.

16

Section 11. Expenses. A delegate appointed hereunder is entitled to

17

reimbursement of reasonable expenses for attending the Convention from his or her

18

respective Member State. No delegate may accept any other form of remuneration or

19

compensation for service under this Compact.

20

ARTICLE VII

21

CONVENTION RULES

22

Section 1. Nature of the Convention. The Convention shall be organized,

23

construed and conducted as a body exclusively representing and constituted by the

24

several States.

25

Section 2. Agenda of the Convention. The agenda of the Convention shall be

26

entirely focused upon and exclusively limited to introducing, debating, voting upon,

27

and rejecting or proposing for ratification the Balanced Budget Amendment under the

28

Convention Rules specified in this Article and in accordance with the Compact. It

29

shall not be in order for the Convention to consider any matter that is outside the scope

30

of this agenda.

31

Section 3. Delegate Identity and Procedure. States shall be represented at the
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1

Convention through duly appointed delegates. The number, identity and authority of

2

delegates assigned to each State shall be determined by this Compact in the case of

3

Member States or, in the case of States that are not Member States, by their respective

4

state laws. However, to prevent disruption of proceedings, no more than three

5

delegates may attend and participate in the Convention on behalf of any State. A

6

certified chaptered conforming copy of this Compact, together with government-

7

issued photographic proof of identification, shall suffice as credentials for delegates of

8

Member States. Any commission for delegates of States that are not Member States

9

shall be based on their respective state laws, but it shall furnish credentials that are at

10

least as reliable as those required of Member States.

11

Section 4. Voting. Each State represented at the Convention shall have one

12

vote, exercised by the vote of that State's delegate in the case of States represented by

13

one delegate, or, in the case of any State that is represented by more than one delegate,

14

by the majority vote of that State's respective delegates.

15

Section 5. Quorum. A majority of the several States of the United States, each

16

present through its respective delegate in the case of any State that is represented by

17

one delegate, or through a majority of its respective delegates, in the case of any State

18

that is represented by more than one delegate, shall constitute a quorum for the

19

transaction of any business on behalf of the Convention.

20

Section 6. Action by the Convention. The Convention shall only act as a

21

committee of the whole chaired by the delegate representing the first State to have

22

become a Member State, if that State is represented by one delegate, or otherwise by

23

the delegate chosen by the majority vote of that State's respective delegates. The

24

transaction of any business on behalf of the Convention, including the designation of a

25

Secretary, the adoption of parliamentary procedures and the rejection or proposal of

26

any constitutional amendment, requires a quorum to be present and a majority

27

affirmative vote of those States constituting the quorum.

28

Section 7. Emergency Suspension and Relocation of the Convention. In the

29

event that the Chair of the Convention declares an emergency due to disorder or an

30

imminent threat to public health and safety prior to the completion of the business on

31

the Agenda, and a majority of the States present at the Convention do not object to

Enrolled HB 284

-12-

1

such declaration, further Convention proceedings shall be temporarily suspended, and

2

the Commission shall subsequently relocate or reschedule the Convention to resume

3

proceedings in an orderly fashion in accordance with the terms and conditions of this

4

Compact with prior notice given to the Compact Notice Recipients.

5

Section 8. Parliamentary Procedure. In adopting, applying and formulating

6

parliamentary procedure, the Convention shall exclusively adopt, apply or

7

appropriately adapt provisions of the most recent editions of Robert's Rules of Order

8

and the American Institute of Parliamentarians Standard Code of Parliamentary

9

Procedure. In adopting, applying or adapting parliamentary procedure, the Convention

10

shall exclusively consider analogous precedent arising within the jurisdiction of the

11

United States. Parliamentary procedures adopted, applied or adapted pursuant to this

12

section shall not obstruct, override, or otherwise conflict with this Compact.

13

Section 9. Transmittal. Upon approval of the Balanced Budget Amendment by

14

the Convention to propose for ratification, the Chair of the Convention shall

15

immediately transmit certified copies of such approved proposed amendment to the

16

Compact Administrator and all Compact Notice Recipients, notifying them

17

respectively of such approval and requesting Congress to refer the same for

18

ratification by the States under Article V of the Constitution of the United States.

19

However, in no event shall any proposed amendment other than the Balanced Budget

20

Amendment be transmitted as aforesaid.

21

Section 10. Transparency. Records of the Convention, including the identities

22

of all attendees and detailed minutes of all proceedings, shall be kept by the Chair of

23

the Convention or Secretary designated by the Convention. All proceedings and

24

records of the Convention shall be open to the public upon request subject to

25

reasonable regulations adopted by the Convention that are closely tailored to

26

preventing disruption of proceedings under this Article.

27

Section 11. Adjournment of the Convention. The Convention shall

28

permanently adjourn upon the earlier of twenty-four (24) hours after commencing

29

proceedings under this Article or the completion of the business on its Agenda.

30

ARTICLE VIII

31

PROHIBITION ON ULTRA VIRES CONVENTION
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1

Section 1. Member States shall not participate in the Convention unless: (a)

2

Congress first calls the Convention in accordance with this Compact; and (b) the

3

Convention Rules of this Compact are adopted by the Convention as its first order of

4

business.

5

Section 2. Any proposal or action of the Convention is void ab initio and

6

issued by a body that is conducting itself in an unlawful and ultra vires fashion if that

7

proposal or action: (a) violates or was approved in violation of the Convention Rules

8

or the delegate instructions and limitations on delegate authority specified in this

9

Compact; (b) purports to propose or effectuate a mode of ratification that is not

10

specified in Article V of the Constitution of the United States; or (c) purports to

11

propose or effectuate the formation of a new government. All Member States are

12

prohibited from advancing or assisting in the advancement of any such proposal or

13

action.

14

Section 3. Member States shall not ratify or otherwise approve any proposed

15

amendment, alteration or revision to the Constitution of the United States, which

16

originates from the Convention, other than the Balanced Budget Amendment.

17

ARTICLE IX

18

RESOLUTION PROSPECTIVELY RATIFYING THE BALANCED BUDGET

19

AMENDMENT

20
21

Section 1. Each Member State, by and through its respective Legislature,
hereby adopts and ratifies the Balanced Budget Amendment.

22

Section 2. This Article does not take effect until Congress effectively refers the

23

Balanced Budget Amendment to the States for ratification by three-fourths of the

24

Legislatures of the several States under Article V of the Constitution of the United

25

States.

26

ARTICLE X

27

CONSTRUCTION, ENFORCEMENT, VENUE, AND SEVERABILITY

28

Section 1. To the extent that the effectiveness of this Compact or any of its

29

Articles or provisions requires the alteration of local legislative rules, drafting policies,

30

or procedure to be effective, the enactment of legislation enacting, adopting and

31

agreeing to be bound by this Compact shall be deemed to waive, repeal, supersede, or
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1

otherwise amend and conform all such rules, policies or procedures to allow for the

2

effectiveness of this Compact to the fullest extent permitted by the constitution of any

3

affected Member State.

4

Section 2. Date and Location of the Convention. Unless otherwise specified by

5

Congress in its call, the Convention shall be held in Dallas, Texas and commence

6

proceedings at 9:00 a.m. Central Standard Time on the sixth Wednesday after the

7

latter of the effective date of Article V of this Compact or the enactment date of the

8

Congressional resolution calling the Convention.

9

Section 3. In addition to all other powers and duties conferred by state law

10

which are consistent with the terms and conditions of this Compact, the chief law

11

enforcement officer of each Member State is empowered to defend the Compact from

12

any legal challenge, as well as to seek civil mandatory and prohibitory injunctive relief

13

to enforce this Compact; and shall take such action whenever the Compact is

14

challenged or violated.

15

Section 4. The exclusive venue for all actions in any way arising under this

16

Compact shall be in the United States District Court for the Northern District of Texas

17

or the courts of the State of Texas within the jurisdictional boundaries of the foregoing

18

district court. Each Member State shall submit to the jurisdiction of said courts with

19

respect to such actions. However, upon written request by the chief law enforcement

20

officer of any Member State, the Commission may elect to waive this provision for the

21

purpose of ensuring an action proceeds in the venue that allows for the most

22

convenient and effective enforcement or defense of this Compact. Any such waiver

23

shall be limited to the particular action to which it is applied and not construed or

24

relied upon as a general waiver of this provision. The waiver decisions of the

25

Commission under this provision shall be final and binding on each Member State.

26

Section 5. The effective date of this Compact and any of its Articles is the

27

latter of: (a) the date of any event rendering the same effective according to its

28

respective terms and conditions; or (b) the earliest date otherwise permitted by law.

29

Section 6. Article VIII of this Compact is hereby deemed non-severable prior

30

to termination of the Compact. However, if any other phrase, clause, sentence or

31

provision of this Compact, or the applicability of any other phrase, clause, sentence or
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1

provision of this Compact to any government, agency, person or circumstance, is

2

declared in a final judgment to be contrary to the Constitution of the United States,

3

contrary to the state constitution of any Member State, or is otherwise held invalid by

4

a court of competent jurisdiction, such phrase, clause, sentence or provision shall be

5

severed and held for naught, and the validity of the remainder of this Compact and the

6

applicability of the remainder of this Compact to any government, agency, person or

7

circumstance shall not be affected. Furthermore, if this Compact is declared in a final

8

judgment by a court of competent jurisdiction to be entirely contrary to the state

9

constitution of any Member State or otherwise entirely invalid as to any Member

10

State, such Member State shall be deemed to have withdrawn from the Compact, and

11

the Compact shall remain in full force and effect as to any remaining Member State.

12

Finally, if this Compact is declared in a final judgment by a court of competent

13

jurisdiction to be wholly or substantially in violation of Article I, Section 10, of the

14

Constitution of the United States, then it shall be construed and enforced solely as

15

reciprocal legislation enacted by the affected Member State(s).

16

Section 7. Termination. This Compact shall terminate and be held for naught

17

when the Compact is fully performed and the Constitution of the United States is

18

amended by the Balanced Budget Amendment. However, notwithstanding anything to

19

the contrary set forth in this Compact, in the event such amendment does not occur

20

within seven (7) years after the first State passes legislation enacting, adopting and

21

agreeing to be bound to this Compact, the Compact shall terminate as follows: (a) the

22

Commission shall dissolve and wind up its operations within ninety (90) days

23

thereafter, with the Compact Administrator giving notice of such dissolution and the

24

operative effect of this section to the Compact Notice Recipients; and (b) upon the

25

completed dissolution of the Commission, this Compact shall be deemed terminated,

26

repealed, void ab initio, and held for naught.

27
28

* Sec. 2. The uncodified law of the State of Alaska is amended by adding a new section to
read:

29

REVISOR'S INSTRUCTION. Notwithstanding AS 01.05.031(c), the revisor of

30

statutes is instructed not to edit or revise the text of the compact in AS 44.99.610, enacted by

31

sec. 1 of this Act, so as to avoid the use of pronouns denoting masculine or feminine gender.
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APPENDIX 2
1

____ Congress
__ Session
__.Con.Res.___

2
3

OMNIBUS CONCURRENT RESOLUTION

4
5
6

Be it resolved by the _________ of the United States of America (the ____ Concurring) in
Congress Assembled,
Section 1. Omnibus Concurrent Resolution to Effectuate the Compact for a Balanced Budget

7
8
9
10

(a) DECLARATION—The Congress determines and declares that this omnibus
concurrent resolution calls the Convention contemplated by the Compact for a Balanced Budget
under Article V of the United States Constitution, and refers for ratification the Balanced
Budget Amendment contemplated by the Compact for a Balanced Budget.
(b) TABLE OF CONTENTS—The Table of Contents for this Resolution is as follows:

11
12
13

Sec. 1. Concurrent Resolution to Effectuate the Compact for a Balanced Budget
Title I—Concurrent Resolution Prospectively Calling Convention Contemplated by
Compact for a Balanced Budget.

14
15
16
17

Sec. 101. Effective Date.
Sec. 102. Convention Call.
Sec. 103. Termination Date.
Title II—Concurrent Resolution Prospectively Referring the Balanced Budget
Amendment to State Legislatures for Ratification.

18
19

Sec. 201. Effective Date.
Sec. 202. Referral to Legislatures of the Several States for Ratification.

20
Title I
21
22
23
24
25
26
27
28

Concurrent Resolution Prospectively Calling Convention
Contemplated by Compact for a Balanced Budget.
Sec. 101. EFFECTIVE DATE—This Title does not take effect until Congress receives
sufficient certified conforming copies of the chaptered version of the Compact for a Balanced
Budget formed initially by the State of Georgia and the State of Alaska pursuant to 2014
Georgia Laws Act 475 (H.B. 794) and 2014 Alaska Laws Ch. 12 (H.B. 284), respectively, as it
may be joined by additional states and amended from time to time (“Compact for a Balanced
Budget”), evidencing that at least three-fourths of the several States are Member States of the
Compact for a Balanced Budget and have made application thereunder for a convention for
proposing amendments under Article V of the United States Constitution.

1
2
3

Sec. 102. CONVENTION CALL— Upon the effective date of this Title, be it resolved
by the _________ of the United States of America (the ____ Concurring) in Congress
Assembled, Congress hereby calls a convention for proposing amendments under Article V of
the United States Constitution in accordance with the Compact for a Balanced Budget.

4
5
6

Sec. 103. TERMINATION DATE—If for any reason the convention for proposing
amendments under Article V of the United States Constitution contemplated herein has not
permanently adjourned within one year from the Effective Date of this Title, all titles of this
resolution shall become null and void ab initio and shall be deemed repealed in its entirety.

7
Title II
8
9
10
11
12
13
14
15
16
17
18
19

Concurrent Resolution Prospectively Referring the Balanced Budget Amendment to State
Legislatures for Ratification.
Sec. 201. EFFECTIVE DATE—This Title does not take effect until Congress receives a
certified conforming copy of the Balanced Budget Amendment, as defined by the Compact for a
Balanced Budget and described herein, evidencing that the convention for proposing
amendments under Article V of the United States Constitution organized thereunder has
approved and proposed the same for ratification.
Sec. 202. REFERRAL TO LEGISLATURES OF THE SEVERAL STATES FOR
RATIFICATION. Upon the effective date of this Title, be it resolved by the _________ of the
United States of America (the ____ Concurring) in Congress Assembled, that the following
article has been proposed as an amendment to the Constitution of the United States by a
convention for proposing amendments under Article V of the United States Constitution, which
shall be valid to all intents and purposes as part of the Constitution when ratified by the
legislatures of three-fourths of the several States within seven years after the date of its
submission for ratification:
“Article __

20
21
22
23
24
25
26
27
28

Section 1. Total outlays of the government of the United States shall not exceed total
receipts of the government of the United States at any point in time unless the excess of outlays
over receipts is financed exclusively by debt issued in strict conformity with this article.
Section 2. Outstanding debt shall not exceed authorized debt, which initially shall be an
amount equal to 105 percent of the outstanding debt on the effective date of this article.
Authorized debt shall not be increased above its aforesaid initial amount unless such increase is
first approved by the legislatures of the several states as provided in Section 3.
Section 3. From time to time, Congress may increase authorized debt to an amount in
excess of its initial amount set by Section 2 only if it first publicly refers to the legislatures of
the several states an unconditional, single subject measure proposing the amount of such
increase, in such form as provided by law, and the measure is thereafter publicly and

1
2
3

unconditionally approved by a simple majority of the legislatures of the several states, in such
form as provided respectively by state law; provided that no inducement requiring an
expenditure or tax levy shall be demanded, offered or accepted as a quid pro quo for such
approval. If such approval is not obtained within sixty (60) calendar days after referral then the
measure shall be deemed disapproved and the authorized debt shall thereby remain unchanged.

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Section 4. Whenever the outstanding debt exceeds 98 percent of the debt limit set by
Section 2, the President shall enforce said limit by publicly designating specific expenditures for
impoundment in an amount sufficient to ensure outstanding debt shall not exceed the authorized
debt. Said impoundment shall become effective thirty (30) days thereafter, unless Congress first
designates an alternate impoundment of the same or greater amount by concurrent resolution,
which shall become immediately effective. The failure of the President to designate or enforce
the required impoundment is an impeachable misdemeanor. Any purported issuance or
incurrence of any debt in excess of the debt limit set by Section 2 is void.
Section 5. No bill that provides for a new or increased general revenue tax shall become
law unless approved by a two-thirds roll call vote of the whole number of each House of
Congress. However, this requirement shall not apply to any bill that provides for a new end user
sales tax which would completely replace every existing income tax levied by the government
of the United States; or for the reduction or elimination of an exemption, deduction, or credit
allowed under an existing general revenue tax.
Section 6. For purposes of this article, “debt” means any obligation backed by the full
faith and credit of the government of the United States; “outstanding debt” means all debt held
in any account and by any entity at a given point in time; “authorized debt” means the
maximum total amount of debt that may be lawfully issued and outstanding at any single point
in time under this article; “total outlays of the government of the United States” means all
expenditures of the government of the United States from any source; “total receipts of the
government of the United States” means all tax receipts and other income of the government of
the United States, excluding proceeds from its issuance or incurrence of debt or any type of
liability; “impoundment” means a proposal not to spend all or part of a sum of money
appropriated by Congress; and “general revenue tax” means any income tax, sales tax, or valueadded tax levied by the government of the United States excluding imposts and duties.
Section 7. This article is immediately operative upon ratification, self-enforcing, and
Congress may enact conforming legislation to facilitate enforcement.”

APPENDIX 3
Balanced Budget Amendment Task Force
Approach to Article V
One of the three major Article V efforts claims 24 Article V applications exist that aggregate
toward the two-thirds threshold for Congress calling a convention limited to proposing a
Balanced Budget Amendment. Sadly, this claim is considerably oversold.
As shown in the tables below, there are not 24 Article V applications that evidence 24 states
agreeing on the same agenda for a Balanced Budget Amendment convention on the same terms.
There are only nine such applications. If different, non-contingent applications that seek
convention agendas that are not mutually exclusive are aggregated, there might be 10
applications. If substantively different applications, which are non-contingent (or subject to a
contingency that does not logically preclude a convention call), which propose both consistent
and mutually exclusive convention agendas while nevertheless stating an intention to be
aggregated together, are aggregated, then there might be 11 applications.

Table 1
Summary of State Article V Applications
(* refer to caveats in Table 2)
Bucket A
Balanced
federal budget
required in
absence of a
national
emergency

Bucket B
Outlays cannot
exceed federal
revenue; subject to
defined national
emergency
exception

Bucket C
Outlays cannot
exceed “estimated”
federal revenue;
subject to
undefined national
emergency
exception

Bucket D
Outlays
cannot
exceed
income
except during
a declared
“war”

Bucket E
Requirement of
adoption of balanced
federal budget or
prohibiting deficit
spending with
undefined
“exceptions”

Bucket F
Convention
limited to
proposal of
specific BBA

IA (1979)

AL (2011)

AK (1982)

DE (1976)

CO (1978)

MD (1977)

NC (1979) ***

IN (1979)

AR (1979) *

MO (1983) *

MS (1979)

FL (2014) +

NH (2012) **

GA (2014) +
KS (1979)
LA (2014) +
MI (2013) +
NE (1979) *
NV (1980)
NM (1979) *
OH (2013) +
PA (1979) *
TN (2014) +
TX (1979) *
2 (1 w/o
caveats)

2

14 (9 w/o caveats)
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1

3 (1 w/o caveats)

2

Table 2
Caveats in State Article V Applications

Total

* Article V application made
“alternatively” to direct
congressional proposal of BBA
(without deadline)

** Application made void
on direct congressional
proposal of BBA (with
deadline)

AR (1979)

NH (2012)

*** “Memorial” for either + Includes intent to
Congress “or” a
aggregate with all
convention to propose a BBA applications
BBA
NC (1979)

FL (2014)

MO (1983)

GA (2014)

NE (1979)

LA (2014)

NM (1979)

MI (2013))

PA (1979)

OH (2013

TX (1979)

TN (2014)

6

1

1

6

There is no way to aggregate existing Article V applications toward a Balanced Budget
Amendment convention beyond 11 applications without counting applications that on their face:
(a) seek mutually exclusive different convention agendas; and (b) may never become effective
because of contingencies on Congress first proposing a balanced budget amendment.
The BBA Task Force approach, which asserts 24 Article V applications can be aggregated
toward a Balanced Budget Amendment convention call, is premised on the idea that the
two-thirds application threshold required for a Congressional call permits Congress to mix and
match substantively different and mutually exclusive Article V applications.
This approach plainly violates the text and original understanding of Article V. The text of
Article V talks about two-thirds of the state legislatures making an “Application” in the singular.
This implies the congressional call requires two-thirds of the states to advance substantively
identical, not mutually exclusive, applications. Not surprisingly, the Founders themselves
repeatedly expressed the expectation that the states would “concur” in the same application
agenda.
Hamilton observed in Federalist No. 85 that “whenever nine States concur” in an application,
Congress’s role in calling a convention would be “peremptory” because “[n]othing in this
particular is left to the discretion of that body.” Thus, according to Hamilton, Congress’s
mandatory duty to call a convention would be triggered upon receiving an application that
actually received the concurrence of two-thirds of the states.
Similarly, ten years later, on February 7, 1799, James Madison’s Report on the Virginia
Resolutions further observed the states could organize an Article V convention for the “object”
of declaring the Alien and Sedition Acts unconstitutional. Specifically, after highlighting that
“Legislatures of the States have a right also to originate amendments to the Constitution, by a
concurrence of two-thirds of the whole number, in applications to Congress for the purpose,”
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Madison wrote that the states could not only ask their senators to propose an “explanatory
amendment” clarifying that the Alien and Sedition Acts were unconstitutional, but also that
two-thirds of the legislatures of the states “might, by an application to Congress, have obtained a
Convention for the same object.”
Madison and Hamilton clearly understood and argued that Article V applications must reflect a
concurrence of two-thirds of the state legislatures on the same application and the same Article
V agenda.
This makes perfect sense insofar as Congress’s role in calling the convention is mandatory and
“peremptory” (according to Federalist No. 85); hence, Congress has no constitutional discretion
or judgment that would allow it to aggregate substantively different and mutually exclusive
applications. Congress has only the power and duty to yield automatically to the agenda sought
by the “Application” of the States. That cannot happen if different and mutually exclusive
agendas are sought by the states.
For this reason, to the extent that it claims more than 11 applications exist that can trigger
Congress’s Article V call duty for a Balanced Budget Amendment convention, the BBA Task
Force is advancing a clearly unconstitutional approach to Article V from an originalist
perspective. Any aggregation of Article V applications above nine toward triggering such a
convention is entirely debatable and unlikely to sustain a litigation effort to compel Congress to
call a convention under Article V.
That does not mean the BBA Task Force approach will not succeed as a political movement. But
Fivers considering whether to advance the approach should do so with their eyes open.
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